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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff-Respondent, : Case No. 880293-CA 
v. : 
RICHARD WARENSKI# : Category No. 2 
Defendant-Appellant. : 
BRIEF OF RESPONDENT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from defendant's conviction following a 
jury trial for a charge of Cultivation of Marijuana, a third 
degree felony. This Court has jurisdiction to hear the appeal 
under Utah Code Ann. § 76-2a-3 (1987) in that this is an appeal 
from a district court in a criminal case involving a third degree 
felony. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
1. Whether the trial court erred in denying 
defendant's motion to dismiss at the close of the State's case. 
2. Whether there was sufficient evidence introduced at 
trial to support the jury's verdict convicting defendant. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
The State relies on the following statutory provision 
in this matter. 
Utah Code Ann. S 77-17-3 (1982)—Discharge for 
insufficient evidence. When it appears to the court that there 
is not sufficient evidence to put a defendant to his defense, it 
shall forthwith order him discharged. 
STATEMENT OF THE CASE 
Defendant and two others were charged with Cultivation 
of Marijuana, a third degree felony, in violation of Utah Code 
Ann. S 58-37-8(l)(a) (1986) (amended 1987). 
Defendant filed a motion to suppress evidence claiming 
that the search warrant was defective. The matter was heard on 
January 22, 1988 and the motion denied. The matter was tried by 
jury in the Fourth Judicial District Court, the Honorable Ray M. 
Harding, presiding, on March 31, 1988. At the close of the 
State's case, this defendant moved to dismiss the charge against 
him for insufficient evidence. The trial court took the motion 
under advisement and, on April 1, 1988, filed a Memorandum 
Decision denying the motion. 
On March 31, 1988, the jury found the defendant guilty 
as charged and defendant was sentenced on April 29, 1988 to an 
indeterminate term not to exceed five years in the Utah State 
Prison. The sentence was suspended and defendant was placed on 
probation with certain conditions. A Certificate of Probable 
Cause was issued on May 6, 1988. 
STATEMENT OF FACTS 
On September 8, 1987 at approximately 3:00 p.m., three 
deputies from the Utah County Sheriff's Office flew in a small 
plane over an enclosure at the Meranda residence near Salem, Utah 
(R. 168-69). At least two of the deputies had received special 
training in identifying and locating marijuana from an aircraft 
(R. 168). In the enclosure they spotted a number of marijuana 
plants which were swaying back and forth in the wind which 
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increased their visibility (T. 170-71). The pilot called the 
flying conditions "bumpy" (R. 170) and a co-defendant said that 
the wind had broken some of the plants (R. 266). 
After spotting the plants, the officers flew back to 
the airport, landed, and one deputy returned to the area of the 
marijuana while others sought a search warrant (R. 171). Deputy 
Patterson arrived at the area about one and a half hours after 
flying over it and positioned himself at a neighbor's house to 
await the arrival of the search warrant. He observed a child at 
the Meranda residence and spoke with other officers who had set 
up surveillance in the area (R. 172). 
The officers showed slides of the layout of the 
enclosure. On the south side of the approximate 40 foot square 
enclosure was a mobile home (R. 169, 1909-92); on the west side 
was a cinderblock barn or shed (R. 170, 192); on the other two 
sides were eight to nine foot high stacks of baled hay (R. 170, 
192). Entrance into the enclosure was through a hidden door in 
the shed which took some time for the officers to find (R. 177, 
200-01). The doorway from the shed into the enclosure was "a 
false door-type thing." It was a cabinet boarded up on a wall on 
the back side of the shed and as one pulled on that cabinet it 
opened up into a door. That was the only entrance into the back 
area. The marijuana was found growing "inside that back area" 
(R. 200-01). Deputy Patterson described the hidden door as 
-inside the barn here there was set of book shelves, not book 
shelves, a set of shelves that concealed the hid [sic] door to go 
up in the back" (R. 193). 
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Deputy Patterson watched the residence for 
approximately an hour to an hour and a half (R. 171 and 174). In 
that time he saw the defendant moving back and forth around the 
area and go into the shed (R. 174, 193). Defendant was in the 
shed or enclosure for Ma period of time" (R. 174). 
After other officers arrived with the search warrant, 
Deputy Patterson went to the side of the enclosure and climbed to 
the top of the fence and the bales of hay (R. 175). As he looked 
into the enclosure the deputy saw defendant: 
on the opposite corner of where I got up. He 
was turned down facing away from me, and 
there was a bathtub there full of water. And 
there was [sic] some hoses. He was doing 
something with hoses. 
(R. 176). On cross-examination Deputy Patterson described 
defendant's position as *'[h]e was squatted down like this doing 
something with a hose there at the shower" (R. 195). 
In the enclosure were nearly 100 marijuana plants about 
eight feet tall (R. 177). As Deputy Patterson testified: 
. A: They were really well cultivated. The 
male plants had been killed off. They were 
all female plants. They were well taken care 
of, well watered. There was [sic] watering 
systems there. 
Q: [by the prosecutor] what kind of watering 
system? 
A: There was [sic] hoses, pumps, there was a 
bathtub shower filled with water, there was 
[sic] garbage cans filled with water, there 
was [sic] pumps that they had on motors. 
(R. 177-78). A co-defendant told police about the watering of 
the plants. Mrs. Terri Meranda told Deputy Hunt the fact that 
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the plants had to be watered every third day and that it took an 
hour or so to water them (R. 267). Hunt testified: 
She talked about the process of how they [the 
plants] were watered initially by hand and 
later on they got too big and she had quit 
watering them. 
(R. 165). Deputy Hoschouer described a slide which he took of 
the mobile home which was introduced into evidence and was shown 
to the jury. He said: 
Okayf now that one door I told you about, 
this is looking into that door and you could 
see a little drill here that is hooked up to 
a pipe which they use to pump water. And 
there is some more of the pipe and some of 
the items that was [sic] in that room. 
Q: [by the prosecutor] Are these located 
inside the mobile home? 
A: Yes, inside the trailer house. 
(R. 225-26). Another slide taken that day showed water in the 
bathtub (R. 226). 
After gaining access to and securing the enclosure the 
officers searched the Meranda residence pursuant to the search 
warrant (R. 178). In the basement area were marijuana branches 
which had been recently cut or broken off and were hanging to dry 
(R. 178-80). The marijuana branches appeared to be fresh and 
recently hung (R. 203). Mrs. Meranda told officers that the 
marijuana branches had broken off during the wind storm that had 
occurred earlier while the officers were flying over. Sgt. Hunt 
testified that M[s]he said that [the wind] broke some of the 
branches off and they were taken in and started to dry" (R. 266). 
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SUMMARY OF ARGUMENT 
To survive a motion to dismiss at the end of it's case, 
the State must present some evidence of each element of the 
charge and establish a prima facie case against defendant. The 
trial court's ruling in this case that the State had met its 
burden is supported by the evidence. Defendant presented no 
evidence in response to the State's case and the jury found 
sufficient evidence, with reasonable inferences, to convict 
defendant. 
The jury's verdict should be given deference. The 
facts elicited at trial, accompanied by reasonable inferences 
gleaned from those facts, support the jury's verdict. There is 
enough evidence to prove that defendant watered and tended the 
marijuana plants and the verdict should be affirmed. 
ARGUMENT 
POINT I 
AT THE CLOSE OF THE STATE'S CASE THERE WAS 
SUFFICIENT EVIDENCE TO PUT THE DEFENDANT TO 
HIS DEFENSE. 
At trial, when the State rested its case, the defendant 
moved to dismiss the Information against him. The motion was 
argued by counsel for defendant who cited the cases of State v. 
Fox, 709 P.2d 316 (Utah 1985) and State v. Schroff, 514 P.2d 793 
(Utah 1973), and counsel for the State (R. 270-74). The trial 
court took the matter under advisement (R. 274) and issued a 
Memorandum Decision the day after trial, denying the motion (R. 
128-29). In that decision the court cited the facts from which 
The text of that decision is contained in the Addendum. 
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it felt the jury could find the defendant guilty (R. 129). To 
overrule a motion to dismiss at the end of the State's case the 
trial court must find only that there was "sufficient evidence to 
put a defendant to his defense," Utah Code Ann. S 77-17-3 (1982). 
As this Court said in State v. Noren, 704 P.2d 568 (Utah 1985): 
In order to submit a question to the jury, it 
is necessary that the prosecution present 
some evidence of every element needed to make 
out a cause of action. State v. Romero, Utah 
554 P.2d 216 (1976), 
Id. at 570. 
To dismiss an Information the trial court must find 
that "the State's evidence at the close of its case in chief does 
not establish a prima facie case against defendant. . ." State 
v. Smith, 675 P.2d 521, 524 (Utah 1983). 
In the present case, the trial court, in its 
discretion, found that the State had introduced sufficient 
evidence to establish a prima facie against defendant. Thus, it 
allowed the question to go to the jury. The issues raised by 
defendant in this Point in his brief also go to the question of 
the sufficiency of the evidence for the jury's verdict. That 
matter will be addressed in the next section. 
POINT II 
THERE WAS SUFFICIENT EVIDENCE INTRODUCED AT 
TRIAL TO SUPPORT THE JURY'S VERDICT 
Defendant claims that the evidence presented at trial 
was insufficient to support his conviction for Cultivation of 
Marijuana. In considering a challenge to the sufficiency of the 
evidence supporting a conviction, this Court has always applied 
the following standard of review. 
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We reverse a jury conviction for insufficient 
evidence only when the evidence [viewed in 
the light most favorable to the jury's 
verdict] is sufficiently inconclusive or 
inherently improbable that reasonable minds 
must have entertained a reasonable doubt. . . . 
State v. Brafford# 663 P.2d 68 (Utah 1983), quoting State v. 
Petree, 659 P.2d 443 (Utah 1983), brackets in original. In State 
v. Kerekes, 622 P.2d 1161 (Utah 1980), the Court also stated: 
It is the defendant's burden to establish 
that the evidence was so inconclusive or 
insubstantial that reasonable minds must have 
entertained a reasonable doubt that the 
defendant committed the crime charged. 
Id. at 1168, emphasis added. In addition, this Court reaffirmed 
its deference to conclusions reached by the jury in matters 
solely within its province: 
It is the exclusive function of the jury to 
weigh the evidence and to determine the 
credibility of the witnesses, and it is not 
within the prerogative of the Court to 
substitute its judgment for that of the fact-
finder. 
State v. Lamm, 606 P.2d 229, 231 (Utah 1980). 
Defendant has not met his burden of establishing that 
the evidence against him was so inconclusive or insubstantial 
that reasonable minds must have entertained a reasonable doubt as 
to his guilt. 
A test of the sufficiency of the evidence must be done 
on a case-by-case basis. Defendant cites certain cases claiming 
that they are dispositive in the present case. Each is 
distinguishable on its facts. In State v. Schroff, 514 P.2d 793 
(Utah 1983) the defendant had been seen crossing a field near 
where some carefully tended marijuana plants were growing. He 
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was also seen picking leaves from one of the plants and putting 
them in a plastic sack. He was not seen planting, watering or 
tending the plants. Three Justices felt that those facts were 
insufficient to show that that defendant produced the marijuana. 
In State v. Anderton# 668 P.2d 1258 (Utah 1983) a 
search of the Anderton home, pursuant to warrant, produced 
growing marijuana plants plus bags of dried marijuana and 
paraphernalia. The conviction of Mrs. Anderton was based on her 
joint ownership of the residence. She was present during the 
search of the home but there was no evidence that she planted, 
watered or tended the plants. The Utah Supreme Court held that 
those facts were insufficient to support her conviction for 
production of marijuana. 
The conviction of Clive Fox for production of marijuana 
in State v. Fox, 709 P.2d 316 (Utah 1985) was overturned for 
insufficient evidence. The facts showed that Clive Fox knew that 
marijuana was being grown in the house but there was no showing 
that he planted, watered or tended the plants. 
In the recent case of State v. Watts, 750 P.2d 1219 
(Utah 1988), this Court affirmed a conviction for production of 
marijuana. Pursuant to search warrant, officers entered a shed 
on the Watts' property and found growing marijuana. In that case 
this Court reiterated its holding in Fox, supra, that, to 
establish the inference that the production 
of the substance was knowing and intentional, 
it is sufficient for the prosecution to 
introduce evidence which demonstrates that a 
sufficient nexus existed between defendant 
and the contraband to permit an inference 
that defendant knew of its existence and had 
both the power and the intent to exercise 
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dominion and control over and was responsible 
for the controlled substance in production. 
750 P.2d at 1224. 
In the present case there is sufficient evidence to 
show that this defendant had a sufficient nexus to the marijuana 
and its production to support the jury's verdict. Defendant was 
observed going back and forth between the Meranda home* and the 
shed which was the only entrance to the enclosure containing the 
marijuana plants (R. 174). The entrance to the enclosure was so 
carefully hidden within the shed that it took officers several 
minutes to find it (R. 176-77). 
When Deputy Patterson climbed to the top of the fence 
and hay bales he saw defendant kneeling in front of a bathtub 
full of water and doing something with hoses (R. 176, 195). 
There was an elaborate watering system with the hoses, pumps, 
bathtub-shower and garbage cans filled with water (R. 177-78). 
Watering of the plants had to be done every third day and took 
about an hour to complete (R. 267) and had become too much for a 
co-defendant, Mrs. Meranda, to do (R. 265). Mrs. Meranda was the 
only other adult besides defendant, at the home at the time that 
this watering was occurring (R. 173, 231-32). The plants had 
been well cared for and well watered (R. 177). 
The plants had also recently been groomed and branches 
which had broken off during the windstorm had been removed from 
the enclosure and hung in the house to dry (R. 178-80, 203, 266). 
There was no evidence that Mrs. Meranda had gone into the 
enclosure to tend the plants and remove the broken branches. 
Only defendant had been seen going into the shed which led to the 
enclosure (R. 174). 
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Based on the fact that entrance to the growing 
enclosure was not open to just anyone and was indeed hard to 
find; the fact the defendant was busying himself with the hoses 
and watering system as the deputy approached; and the fact that 
the plants had been recently tended and groomed and only 
defendant had been seen going into the enclosure, the trial court 
and the jury could reasonably infer that defendant was involved 
in producing the marijuana. As a given jury instruction states, 
production involves "planting, cultivation, growing or harvesting 
of a controlled substance" (R. 99). From the observations of 
defendant's activities, the court, for purposes of the motion to 
dismiss, and the jury could reasonably infer that defendant was 
watering and tending or harvesting the marijuana. 
CONCLUSION 
Sufficient evidence was presented at trial to support 
the trial court's denial of the motion to dismiss and the jury's 
verdict. Accordingly, the State submits that defendant's 
conviction should be affirmed. 
RESPECTFULLY submitted this _L2_T daY of October, 
1988. 
DAVID L. WILKINSON 
Attorney General 
CHARLENE BARLOW 
Assistant Attorney General 
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ADDENDUM 
IN THE FOURTH JUDICIAL DISTRICT COURT 
OF THE STATE OF UTAH, IN AND FOR UTAH COUNTY 
******************* 
STATE OF UTAH, 
Plaintiff, CASE NUMBER 87-535 
-VS- RAY M. HARDING, JUDGE 
RICHARD and TERRI MERANDA 
RICHARD WARENSKI, 
Defendant. MEMORANDUM DECISION 
********************* 
On March 31, 1988 jury trial was held in this Court in 
the above matter. At the close of the State's case, counsel for 
defendant Rick Warenski made a Motion to Dismiss, arguing that 
the prosecution had not submitted evidence upon which the jury 
could find that the defendant Warenski had in any way 
manufactured, planted, cultivated, or grown or harvested a 
controlled substance as required to prove the crime of production 
of a controlled substance. The Court took the matter under 
advisement and now denies the Motion, deferring to the jury's 
guilty verdict. 
The Court finds that the cases most apropos to the 
issue raised by defendant's counsel were State v. Schroff, 514 
P.2d 793 (1988) and State v. Fox, 20 Utah Adv. Rep. 8. In both 
cases, convictions for the production of a controlled substance 
were reversed when the Supreme Court found that there was 
insufficient evidence to show that the defendants grew marijuana 
or participated in producing or distributing marijuana. 
In this case however, the Court is persuaded that 
unlike Fox, and Schroff, there was evidence upon which a jury 
could reasonably find that the defendant Warenski exercised 
dominion and control over marijuana to an extent that he in fact 
was an accomplice to its production. The evidence indicated that 
the defendant Warenski, when arrested, was within the enclosure 
secreting the marijuana "garden" and could have only gained 
access thereto through a disguised entryway; that he had been in 
the enclosure for considerable time before his arrest; and that 
the marijuana "garden" and its appurtenances were so peculiarly 
confined and situated that there appeared to be limited purposes 
for defendant's presence there. A jury could reasonably infer 
from these circumstances that the defendant was more then just a 
casual visitor at the Meranda residence and that he was not by 
mere fortuity within the enclosure but was perforce engaged in 
one activity, the cultivation and production of marijuana. The 
Motion is denied. 
Dated this 1st day of April, 1988. 
B^fHE^OURt: 
cc: Shelden R. Carter, Esq. 
Richard S. Clark, Esq. 
Gary H Weight, Esq. 
Steven Kilipack, Esq. 
HARDING, JUDGE 
*«««*». 
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